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AHHOTALIUA

B crarbe paccMaTpuBarOTCS BONPOCHI MATEHTOBAHUS U KOMMEpPLHUAIM3ALIU
CEKpETHBIX M300pereHuil. Llenp uccienoBanus — U3y4nuTh IPOOJIEMbI CTOJIKHOBEHUS
MHTEPECOB aBTOPOB HM300PETEHUN M MYyOJUYHBIX WHTEPECOB, MPEIIOKUTh MYyTH UX
pewienus. B xone uccienoBanust ObUI0 YCTAHOBIIEHO, YTO IEHCTBYIOIINE OTPAHUYECHMUS
B 00JIaCTH NATEHTOBAHUS CYILIECTBEHHO CHIKAIOT 3()(PEKTUBHOCTD MAaTEHTHOM 3aIIUTHI
U OrpaHMYMBAIOT BO3MOXHOCTH IIpaBooOjafareneii B KOHKYPEHTHOH cpefe.
Co0OCTBEeHHUK UCKITIOYUTEIHHBIX MTPAaB HA CEKPETHOE N300peTeHne (DaKTHIECKU JTUIICH
BO3MO>KHOCTH UX MOJIHOLIEHHOM pealln3aliy 10 MOMEHTA CHATHS Ipuda CEeKpeTHOCTH.
ABTOp M300pETEHMs] CTAJIKUBACTCS C OTPAHMYEHUEM B PACTHOPSHKCHUH CBOWMH
npaBaMH, 4YTO 3aTPyAHAET KOMMEPLHUAIU3AIUI0 U MCIOJIb30BaHNE MHHOBAIIMOHHBIX
pa3paboTok. B nepron neicTBus pexxnuMa CeKpEeTHOCTH UCTIOIB30BaHUE N300pETEHHUS
pETyIUPYyeTCsi CTPOTMMH HOPMaMHU 3aKOHOIATEIhCTBA O TOCYJaPCTBEHHOH TaifHEe, UTO
HCKJTIOYAeT BO3MOXHOCTb €r0 MPAaBOMEPHOT0 UCMOIb30BAaHUS TPETHUMHU JIULIAMHU.
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Abstract

The article examines the issues of patenting and commercialization of secret
inventions. The purpose of the research is to study the the conflict of interests of
inventors and public interests, to propose ways to solve them. It was found that current
restrictions in the field of patenting significantly reduce the effectiveness of patent
protection and limit the opportunities of right holders in a competitive environment.
The owner of the exclusive rights to a secret invention is deprived of the possibility of
their full implementation until the secrecy status is lifted. The author of the invention
face the restrictions in the disposal of his rights, that make it difficult to commercialize
and use innovative developments. During the period of the secrecy regime, the use of
the invention is regulated by strict rules of the legislation on state secrets, which
excludes the possibility of its legitimate use by third parties.

Keywords: innovation, secret invention, public interest.

CekpeTHble U300pETEHUSI — 3TO TEXHUYECKUE PEILIECHUs, HAMPSAMYIO CBSI3aHHBIC
¢ MyOJIMYHBIMUA MHTEPECAMU U HaIPaBJICHHbIEC HA o0ecrieyeHrne 000pOHOCIIOCOOHOCTH
rocynapctBa. (OCHOBHOE TPAaBOBOE pPETYIHPOBAHHE CEKPETHBIX HU300pETEHHI
OCYILIECTBIISIETCA B COOTBETCTBHUM C MOJIOKEHUAMU CT. 1405 I'paxknaHcKoro kojekca
Poccuiickoii @enepanuu [1]. OxpaHa CEKpPETHBIX U300PETEHUN MPEACTABISET COOOM
CJIOKHYIO IIPABOBYIO CHUCTEMY, TPEOYIOIIYI0 KOMIUIEKCHOTO aHaJIW3a U JAETaIbHOTO
m3yuenus. LleHTpanbHOM mpoOsieMOl AaHHOW 00JacTH SIBISETCS OJHOBPEMEHHOE
HaJleJIEHUE IPpaBaMH Ha CEKPETHOE M300pETeHHEe Kak rocyAapcTBa, Tak U aBTOpa, 4To
CO37aeT MOTEHIMalbHble KOH(MIMKTHBIE cuTyaruu. HccnegoBaHue 3apyOeKHOIrO
OMbITa AEMOHCTPUPYET Pa3IuyHbIC MOAXO/bl K PEIICHUIO 3TOM MpOoOIeMbl, BKIIIOYAs
MOJTHOE MPEIOCTABICHUE HCKIIOYUTEIBHBIX MpaB TOCYJApPCTBY WM BO3MOXHOCTh
odopMIICHUS TTaTeHTA JIUIIb ITOCIIE CHATHUS PEXUMa CEKPETHOCTH [3].

ABTOp HU300pETEHHSI CTPEMUTCS K HW3BJICUCHUIO MATEPHAIILHOW BBITOJBI B
YCIIOBHSIX PBIHOYHOW 3KOHOMHUKH [9], ofHAKO NIEHCTBYIOIEEe 3aKOHOIATEIBCTBO O

rocyJlapCTBEHHOM  TallHE  CYIIECTBEHHO  OrPAaHUYMBAET ATy  BO3MOXKHOCTh
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KOMMeEpIIHATU3aliH, TI0]T KOTOPOH MOHUMAETCS BOBJICYCHUE B TPAKIAHCKUN 000pOT
Ha Bo3Me3HOM ocHoBe [11, 11-12]. PocnaTeHT, HECMOTPSI Ha CBOIO KJIFOYEBYIO POJIb,
He o0ecreynBaeT JA0HKHON MOIIEPKKU aBTOpaM B pealiu3alli UX UMYIIECTBEHHbIX
mpaB. Poccuickoe — 3aKOHONATENbCTBO  HE  IIPEAYyCMAaTPUBAECT  BPEMEHHOU
NPUOCTAHOBKHM JEHCTBUS HMCKIIOYUTEIBHBIX IMpPAaB Ha CEKPETHOE H300pEeTeHHE 0
MOMEHTA €r0 PaCCEKPEUMBAHUS. ITO NPENSATCTBYET JaIbHEUIIIEH KoMMepIUalIu3auu
YKa3aHHBIX Pa3pa00TOK U JUIIAET aBTOPOB BO3MOXKHOCTH TI0OJTy4aTh BO3HATPAXKICHUE
MOCJIE PAcCCEeKPEUMBAaHUA CBEJACHHM O COOTBETCTBYIOIIEM M300pETEHUHU, W,
CJI€0BATEIbHO, CHUKAET 3aMHTEPECOBAHHOCTH ABTOPOB B CO3JAHUU CEKPETHBIX
TEXHUYECKUX pelieHni. B cBs3M ¢ BO3HUKIIIEH MPOoOIeMOil HE0OX0IUMO HalTH OajlaHC
MeX 1y MyOaudHbIM (OOIIECTBEHHBIM) HHTEPECOM M MHTepecoM u3obpetarens [10],
co3/1aBasi yCJIOBHSI, CTUMYJIMPYIOIINE WHHOBALIMOHHYIO AKTUBHOCThH ITyTEM CO3/IaHUS
3aMHTEPECOBAHHOCTH  aBTOPOB, IMPEJOCTABMB HM  BO3MOXHOCTb  MOJYYHUTh
BO3HATPaXJICHWE, B TOM YHCJE IIOCJIE IMepexoja CBEACHUH B OOIIECTBEHHOE
NOCTOSIHUE. OJTO COOTBETCTBYET mojoxkeHussiM Koncruryuun PO, kortopas
rapaHTHUPYET MPaBO Ha BO3HAIPaXKJICHHUE 3a CO3/IaHue MHHOBAIM[8].

Y4acTHUKM MPABOOTHOIIEHUHN, CBS3aHHBIX C 3aIUTOW CEKPETHBIX OOBEKTOB,
00s13aHBI CTPOTO COOJTFOIATH MOJIOKeHHsI 3akoHa «O rocyIapCcTBEHHOM TaitHe» [2], uTo
HaKJ1a/IbIBAa€T 3HAYUTEIbHBIE OTPAHUYEHUS HA UX JEATEIbHOCTb. ABTOPBI BBIHYK/ICHbI
JEUCTBOBaTh B paMKaX pa3pelIUTEIbHOM MOJEIH MPaBOBOTO PEryJIUpPOBAHMUS,
YCTAHOBJICHHOW YIMOMSIHYTHIM HOpMaTHUBHBIM akToM. JI1000e feiicTBue, Kacaroieecs
UX Uu300peTeHms, TpeOyeT TPEeIBapUTEIHLHOTO MHUCHBMEHHOTO  pPa3pelIeHUs
rOCyJJapCTBEHHBIX OPTAaHOB WJIM YIIOJHOMOYEHHBIX CTPYKTYD, BbIAABIINX NATEHT.

Takum 00pa3om, oxpaHa CEKPETHBIX M300PETEHHUIN XapaKTEPU3YETCs CIOMKHOMN
IIPAaBOBOM MPHUPOJIOH ¥ TPEOYET KOMILICKCHOTO ITOIX0a K e¢ peryaupoBanuto [6]. s
3(PEKTUBHOTO pEIICHUS BO3HUKAIOIIMX MpoOJieM HeoO0XoauMo pa3paboTarh u
BHEJIPUTH CIICIIMATbHBIE HOPMATUBHBIE aKThl, YUUTHIBAIOIINE UHTEPECHI TOCYAapCTBA
1 aBTOPOB, a TaK)Ke oOecreunBarolye 0ajaHc MeXy HallMOHAILHON 0€3011aCHOCThIO

1 KOMMEPYECKUMH MHTEpECaMU U300peTaTeliei.
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B KoHTekcTe  WCCleNOBaHMsS  MPABOBBIX  MEXAaHW3MOB  3aLIUTHI
UHTEJJIEKTYaJbHOU COOCTBEHHOCTH, CJIEAYET KOHCTaTUpOBaTh, 4YTO BBEACHHE
NATEHTHOM CUCTEMBI JUISl CEKPETHBIX pa3padOTOK ObUIO HANpaBiIE€HO HA
CTUMYJINPOBAaHUE HHHOBALIMOHHBIX IPOLIECCOB M Pa3BUTHE HAYyYHO-TEXHUYECKOIO
NOTeHIMaNIa CTpansl [7]. JlaHHas cucreMa, peoCTaBIIsisl aBTOPaM JIONOJHUTEIIbHBIC
IOPUIMYECKHE CTUMYJIbI B YCIIOBUSAX PHIHOYHOM KOHKYPEHITUH, TAK)KE CIIOCOOCTBOBAIA
nepepacIpeIeieHUuI0 O KETHBIX PECYpPCOB CO CTOPOHBI TocyaapcTna [5].

Ananus myHkTa 5 crateu 1405 ['paxnanckoro kojaekca Poccuiickoit @enepanuu
('K P®) BbIsgBisET MpeuMyLIECTBEHHO (POpMaIbHOE 3HAYEHHE HCKIIOUUTEIbHBIX
MIpaB Ha CEKPETHBIC Pa3padOTKH, MOCKOJIbKY JI000€ JIUI0, HE OCBEIOMJIEHHOE O (DaKTe
BbIJJaUd TATE€HTa, HMMEET TMpPaBO Ha JIETAIbHOE HCIIOJb30BAHUE CEKPETHOrO
nzobperenus. [logoOHas GpopMynnpoBKa MPENCTABIACTCS HEJIOTUYHONW, OCOOCHHO B
KOHTEKCTE TIOJIOKEHHM, AOIMYCKAIOUIMX CBOOOJHOE HCIIOJIB30BAHUE PE3YJIbTaTOB
UCCIIEIOBAaHUM B  OBITOBBIX WEISIX WIM TPUH OJHOPA30BOM IPOU3BOJCTBE
JIEKapCTBEHHBIX CPEJCTB.

Eme Gomnee criopHbIM MPECTaBISETCS YTBEPKACHHUE, pa3pellaroliee JIIo0oMy
JUIy, HEe uUMeBLIeMy HH(oOpMmanuu O (akTe CyIIeCTBOBAaHHUS IaTE€HTa, CBOOOJHO
MCIIOJIb30BaTh COOTBETCTBYIONINN OOBEKT MHTEIUICKTYaIbHONH COOCTBEHHOCTH. 3aKOH
IpelycCMaTpUBaEeT MPE3yMITIHIO JOOPOCOBECTHOCTH TAKUX JIUI, YTBEPHKAast, UTO OHU
HE JIOJDKHBI ObUTH UIMETh JOCTYIA K CBEICHUSM O MaTEHTE.

B uvactHocTH, yHKT 5 crateu 1405 I'K P® npsimo ycraHaBimuBaeT, 4To HE
paccMaTpUBAOTCS KaK HapyLIEHUS MCKIIIOUYMUTENBHBIX MPAaB BIIAJIEIbLA MATEHTa Ha
CEKpETHOE M300peTeHHe ACHCTBUS JIML, HE UMEBIIUX OOBEKTHUBHON BO3MOXKHOCTH
3HATh O HAJMYHUH MMATEHTA.

Takum oOpa3oMm, 1O MOMEHTAa pPAaCKpBITUS CEKPETHOCTH H300peTeHus
HapYLIUTEIIMU TPU3HAIOTCS TOJIBKO T€ CyOBEKThI, KOTOPHIE UMENIH JIOCTYII K CAMOMY
O0OBEKTY UCCIIE0BAaHUS U UCTIOIB30BAIM €0 0€3 COOTBETCTBYIOIIETO COTJIACOBAHMSI C
BiajenblieM nateHTa. llo 3aBepieHuMM nepuoaa CEKPEeTHOCTH Biajeliel] MaTeHTa

00s13aH YBCIOMUTDH MOJIb30BaTEICH O H€O6XOI[I/IMOCTI/I 3aKJIFOUYCHUS JTUICH3UOHHOI'O
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COrJIAIEHMs, 3a  MUCKIIOYEHHEM  CIIy4aeB, IPEIyCMOTPEHHBIX  MPABOM
PEXKIECTI0TIb30BAHUS.

B cBere crnoxuBIIeicss MHUPOBOM MPaKTUKU W BBISIBICHHBIX HEJOCTATKOB
CYUIECTBYIOIIEH  CHCTEMbI, MPEICTaBISIETCS  aKTyalbHBIM  pedOopMUpPOBaHUE
3aKOHOJIATEILCTBA JUIsl 00ECIIeYeHUsl HaJIeXKHOM OXpaHbl CEKPETHBIX TEXHOJIOTUHN TIPU
cOOJTI0/IEHNY MHTEPECOB HAIIMOHANbHOM O6e30omacHocTu [4]. [Ipennaraercs BHeapeHme
HOBOM (hOPMBI 3aIIUTHI CEKPETHBIX N300pETEHNH, OCHOBAHHOM Ha BbI1aye aBTOPCKOTO
CBUJIETENBCTBA. JTOT JOKYMEHT OyAeT MOATBEPKIaTh aBTOPCTBO U (DUKCUPOBATH
TEXHUUYECKHUE XapaKTEPUCTUKU H300pPETeHMs, HE MPENOCTaBIISIA HCKIIOUUTEIbHBIX
IIpaB Ha €ro Ucnojb3oBanue. [1o ucTeuennn cpoka CEeKpEeTHOCTH BIaeel] aBTOPCKOTo
CBUJIETEIBCTBA CMOXKET MOJIYYUTh NATEHT HA 00BIYHOE U300peTeHre, KOTOPbIN OyaeT
HAJEJSATh €r0 UCKIIOUUTEIbHBIMU IPABAMH.
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